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TORRUELLA, Circuit Judge. Appellant Yury Yatskin, a Russian

citizen, appeals afinal order of deportationissued by the Board of
| mmi gration Appeals ("BIA"). Affirm ng the oral decision of the
i mm grationjudge, the BlIAheldina per curiamorder that Yatskin had
fail ed to showt hat he had suffered persecution on account of his anti -
Communi st beliefs or that he would face m streatnment due to such
beliefs if he were to return to Russia. W affirm
BACKGROUND

Yat skin is a seanan by trade who j unped shi p i n Provi dence,
Rhode | sl and on January 4, 1994. He i medi atel y requested asyl um
V\hi | e concedi ng hi s deportability, Yatskin sought asyl umpursuant to
Section 208(a) of the Immgration and Nationality Act ("INA"), 8 U S.C
88 1158(a) & 1101(a)(42)(A), wi thhol di ng of deportati on under Section
243(h) of the INA, 8 U.S.C. 8 1253(h),! and, in the alternative,
voluntary departure. As grounds for his asylumrequest, Yatskin
cl ai med t hat he woul d be persecuted for his anti-Conmruni st beliefs by
t he Conmuni sts who remainin Russiaif he were conpelledtoreturn
t here.

I n his Statenent in Support of Applicationfor Political
Asyl um Yat ski n gave the fol | owi ng account. As ateenager, he had been

encour aged repeatedly tojointhe Conmuni st yout h group, Consonol ,

1 This statute was rewrittenin 1996, and is nowfound at 8 U. S. C.
8§ 1231(b)(3) in substantially the sanme form
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whi ch he refused to do. This ledto clashes with adm ni strators and
t eachers at his high school. Follow ng high school, he worked in a
track conpany, > where he was ofteninconflict with Party officials at
t he factory over hi s outspoken criticismof the Communi st gover nnent.
I n June 1979, Yatskin was arrested by the KG and hel d for t hree days,
during whi ch ti me he was beaten. He suffered a broken armand shoul der
fromt he beati ngs, and spent si x weeks in the hospital recoveri ng.
Upon hi s rel ease, Yatskinlearnedthat he had been fired fromthe track
conpany.

I n August 1979, Yatskin found work i n a coal m ne but was
fired shortly thereafter for problens with Party officials. He served
a conmpul sory mlitary termfrom 1980 t hrough 1982, and caused no
troubl e there after bei ng warned t hat he woul d be dealt with severely
ot herw se.

In 1982, Yatskin could not find work in his honetown of
Lugansk, Wkrai ne because hi s oppositiontothe Communi st gover nnent was
wel | -known. H s youngest brot her al so coul d not find work, purportedly
due t o Yat ski n's out spokenness. Hi s ol der brother was fired fromhis
job for the sane reason. Yatskin noved to Murmansk, Russia in an
effort to secure enploynent. Hewas hiredin 1984 to work on a fishing

trawl er, and i medi ately quarreled with the resi dent K@ officer onthe

2 There is no explanationinthe record of precisely what a "track
conmpany" is.
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ship. The KG officer told Yatskinthat t he K& was wat chi ng hi mand
knewal | that he had done. For the next seven years, Yatskin avoi ded
problens with the Comruni sts.

In 1991, while in port in Boston, Massachusetts, the
att enpt ed coup by Communi st hardl i ners agai nst t he Gor bachev gover nment
t ook placein Russia. Several of the crew, | ed by Yatskin, wanted to
"send a nessage to Boris Yeltsininsupport of his efforts"2throughthe
ship's tel egraph. The ship's captainrefusedtheir request to sendthe
nmessage, but they did so anyway. Back i n Murmansk i n Oct ober 1993,
Yat skin observed a protest march by the Communists, which he
characterized as "illegal." He objected to their protest and was
beaten as a result. A friend later called and told himthat the
Communi sts were out to get him

Yat skin concl uded his witten statenent by clai mngthat the
Conmmuni sts still retain control of many branches of the Russian
governnment, including the KGB and ot her organi zati ons, and t hat he
woul d be persecuted by the Communists if he were to return to Russi a.

Yatskin's oral testinony before theinmgration judge vari ed,
soneti nmes substantially, fromhis witten statenent. Mst critically,
hetestifiedtotwo additional arrests, onein 1991 upon hisreturnto

Russi a and fol | ow ng t he i nci dent of unaut hori zed nmessage sendi ng, and

3 Yel tsin, who had been el ect ed Presi dent of Russiain 1990, opposed
t he coup | eaders and cal |l ed for the restoration of Gorbachevto his
position as President of the Soviet Union.
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againin 1993 fol |l ow ng hi s protest of the Cormuni st march. Wen asked
why the 1991 and 1993 arrests were not contained in his witten
statenent, Yatskin clainedthat he had a poor Russianinterpreter. He
coul d of fer no further explanation as to why the 1991 and 1993 arrests
were omtted fromhis application.

The i mm gration judge rul ed agai nst Yatskin's petitionfor
asyl umin an oral deci sion on Cctober 25, 1996. Taki ng "adm nistrative
notice" that Boris Yeltsinwas the current, denocratically-el ected
presi dent of Russia, and findi ng that there was no evidence inthe
record to support Yatskin's assertionthat the Communi sts were still in
control of Russia, the judge heldthat Yatskin had failedto neet his
burden of show ng t hat he woul d be persecut ed or had a wel | -f ounded
fear of persecutionif heweretoreturnto Russia. As to Yatskin's
wi t hhol di ng of deportation petition, theinmgration judge notedthat
t he burden of proof is higher than that necessary to qualify for
asylum# Since Yatskin did not nmeet his burden for asylum the
i mm grationjudge heldthat he had al so failed to do so for w t hhol di ng
of deportation. The judge all owed the notion for voluntary departure
in lieu of deportation.

I n a per curiamopinion, the Bl Adism ssed Yat skin's appeal .

Fi ndi ng the evidence insufficient to showthat Yatskin was either

4 We have held the same. See, e.qg., Aguilar-Solis v. INS, 168 F. 3d
565, 569 n.3 (1st Cir. 1999). Perhaps recogni zi ng such, Yatskin has
not appeal ed the deni al of his petitionfor w thhol di ng of deportati on.
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persecuted inthe past onthe basis of his anti-Comruni st beliefs or
t hat he had a wel | -founded fear of persecutionif heweretoreturnto
Russi a, the Bl Auphel d the determ nation of theinmmgrationjudge.® The
Bl A al so grant ed Yat skin voluntary departurewi thinthirty days of the
order.

DI SCUSSI ON

Deportation proceedi ngs were i nitiated agai nst Yatskin prior
to April 1, 1997 and the final deportation order issued after
Cct ober 31, 1996. This case, therefore, is governed by the
"transitional rules" for judicial review found in the Il egal
| m gration Ref ormand | mm grant Responsibility Act of 1996 ("I RIRA"),
Pub. L. No. 104-208, Div. C, 8§ 309(c)(4), 110 Stat. 3009-546, 3009- 625
to 627. Thetransitional rules dictate that former Section 106 of the
| NA applies, which states: "the petition shall be determ ned solely
upon t he adm ni strative record upon whi ch t he deportati on order is
based and t he Attorney General 's findings of fact, if supported by
reasonabl e, substantial, and probative evidence on the record
consi dered as a whol e, shall be conclusive.” 8 U. S.C. § 1105a(a) (4)
(repeal ed).

As di ctated by t he above statute, we revi ewa deni al of a

petition for asylumby t he Bl Aunder a substanti al evi dence standard.

5 I't has been correctly pointed out by both sides that the immgration
j udge made no fi ndi ng on whet her Yat ski n had successful | y denonstrat ed
past persecution.
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W will not reverse the Bl A's deci sion unl ess "the record evi dence

woul d conpel a reasonabl e factfinder to make a contrary determ nation."

Aguilar-Solis v. INS, 168 F. 3d 565, 569 (1st Cir. 1999). Put nore
strongly, Yatskin "nmust showthat the evidence he presented was so
conpel i ng that no reasonabl e factfinder couldfail tofind" that he

was eligiblefor asylum |INSv. Elias-Zacarias, 502 U. S. 478, 483-84

(1992).

In order to obtain asylum Yatskin bears the burden of
proving that he qualifies as a"refugee." See 8 U S.C. § 1158(b)(1);
8 C.F.R §208.13(a). A"refugee" is defined as soneone unwi | |i ng or
unabletoreturnto his country of nationality and unwi | ling or unabl e
toavail hinself of the protection of that country due to "persecution
or awell-founded fear of persecution on account of race, religion,
nationality, nmenmbershipinaparticular social group, or political
opinion." 8 U.S.C. 8 1101(a)(42)(A). A petitioner can neet this
burden i n one of two ways: (1) by denonstrating past persecution, thus
creating apresunption of awell-founded fear of persecution; or (2) by
denmonstrating a well-founded fear of persecution. 8 CFR

8§ 208.13(b); see, e.q., Morales v. I NS, 208 F. 3d 323, 329 (1st Cir.

2000) (on rehearing).
| f an applicant can prove past persecuti on, aregul atory
presunption that the applicant has a wel | -founded fear of future

persecutionistriggered. 8 C F.R 8§ 208.13(b)(1). The burden then
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shifts tothe INSto show by a preponderance of the evidence, id.
§ 208.13(b)(1)(ii), that conditions inthe country of the applicant's
national ity have changed "such t hat t he appli cant no | onger has a wel | -
founded fear of persecution,"id. §208.13(b)(1)(i)(A). Yatskin argues
t hat he denonstrat ed past persecution, and thus should be entitledto
the wel | -founded fear presunption. The INScontradicts this claim
citingthe BIAconclusionthat "the evidenceis insufficient toshow
t hat t he respondent was persecuted on account of his anti-comruni st
beliefs."

Infinding Yatskinto beineligiblefor asylum neither the
imm gration judge nor the BIA provided nuch basis for their
conclusions. Theimmgration judge failedto nmake any determ nati on as
t o whet her Yatskin had proven past persecution, instead stating
unilaterally that he failed to showa wel | -founded fear of persecution,
and citing only the changed political situationin Russia sincethe
time that Yatskinleft in 1993. The BlAofferedlittle nore. Wile
the latter decision stated that Yatskin had not established past
per secution or awell-founded fear of future persecution, it purported
to uphold theinmgration judge' s "determ nation" as to both points.
The order then pointedtothe Departnent of State Country Report for
Russi a detailing the changed condi ti ons since Yatskinwas | ast there.
Ther e was no substanti ve comrent ary concerni ng t he evi dence Yat skin

provi ded i n support of his claim As such, we have no expl anation for
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the BIA s statenent that Yatskin's testinony fail ed to denonstrate past
per secution.

Thi s failure unnecessarily conplicates our review. W have
enphasi zed t he need for "cl ear adm ni strative findings" justifyingBIA

decisions. Gailius v. INS, 147 F. 3d 34, 44 (1st Cir. 1998). Foll ow ng

adm nistrative lawprinciples, areview ng court should judge t he
action of an adm ni strative agency based only on reasoni ng provi ded by
t he agency, and not based on grounds constructed by the revi ewi ng
court. 1d. As such, we are reluctant to analyze the Bl A's bl anket
statenment that Yatskin failed to prove past persecution.
However, even crediting Yatskin with establishing past
persecution (and t he attendant rebuttabl e presunption of areasonabl e
fear of future persecution), the evidence of changed conditionsin
Russiais sufficient tojustify the Bl A's deni al of asylum The 1995
United States Departnent of State "Profile of Asylumd ai ns and Country
Condi ti ons" for Russia, containedinthe adm nistrative record and
cited by the BIA, states the followinginreference to clains for
asyl umbrought by anti-Conmunists: "It is highly unlikely that an
i ndi vi dual returning to Russia nowwoul d face m streatnent because of
any political views expressed or actionstakeninthelate eighties or
early nineties, evenif that individual suffered for those acti ons at

that time." Bureau of Denbcracy, Human Ri ghts & Labor, U S. Dep't of



State, Russia-Profile of AsylumC ainms & Country Conditions 5 (May

1995) . ¢

In this case, the absence of any evidence either to
contradi ct the State Departnent report or to showwhy general inproved
condi tions do not affect Yatskin's particular risk of persecution | eads
us to the conclusion that Yatskin does not have an objectively

reasonabl e fear of persecution. See Aguilar-Solis, 168 F. 3d at 572.

Inholding this, we are m ndful of our prior statenent that: "Abstract

' changed country conditions,' donot automatically trunp the specific

evi dence presented by the appel lant." Fergiste v. INS, 138 F. 3d 14, 19
(1st Gr. 1998). O particular concernistheriskthat the Bl Anight
wei gh reports of general changed conditions inacountry over that of
an i ndividual's particul ar, substanti ated fear of persecution. See
Gailius, 147 F.3d at 45-46; Fergiste, 138 F.3d at 19.

On t he ot her hand, "[c] hanged country conditi ons of t en speak
vol unes about t he obj ecti ve reasonabl eness of an alien's fear that

persecution | urks should hereturnto his honeland.” Aguilar-Solis,

168 F. 3d at 572. Wiile it is true that courts have di scounted the
rel evance of State Departnent reports of i nproved country conditions,
thisisusually the case when the petitioner has presented powerf ul

evi dence that his particul ar fear of persecution renai ns wel | -founded.

6 Although the report is now six years old, Yatskin has nade no
al l egationthat the situationin Russia has changed sincethat tinmein
a way that would affect his asylumclaim
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Revi ewi ng the record as awhole, 8 U. S.C. § 1105a(a)(4), we findthat
this is not such a case.

Insoruling, we accept all of Yatskin's testinony as true,
despite the apparent inconsistencies inhis story relatingtothe

nunber of tinmes and durations of his arrests. See Gailius, 147 F. 3d at

44 (" No fi ndi ng was made by t he agency, andit is for the agency, not
t he courts, to nake findings of fact."). Even doing so, we findthat
Yat ski n has i ntroduced no evi dence of threats of persecution sincethe

early 1990s, when, accordingtothe State Departnent report, conditions

i n Russiafor anti-Comuni sts changed significantly. See Aguilar-
Solis, 168 F.3d at 573. \When asked why he still feared persecution
giventheinproved conditions in Russia, Yatskin couldoffer only that,
according to his sources,’very little has changed i n Russi a. \When
asked: "[What do you feel woul d happen to you if you went back to
Russia at this tinme?," Yatskinrepliedthat he wasn't sure. After
testifyingthat hisfamly had sufferedretributionfor his political
actions, Yatskinadmtted that they had not experi enced any probl ens
since 1993.

The testinmony of fered by Yatskin in favor of his asylum

petition fails to underm ne the State Departnent report that the

” Yatskin stated that he reads Russi an newspapers and calls hone
regul arly. When asked howoften he spokewith his famly, hereplied
t hat he had spoken wi t h one of his brothers three or four tines since
| eavi ng Russi a.

-11-



situationin Russia has changed since the early 1990s i n any way. See,

e.qg., Gailius, 147 F.3d at 46 (petitioner produced expert w tness

testinony on conditions of petitioner's country that contradicted State
Departnment report). Thereport is clear that theinproved conditions
occurred subsequent to Yatskin's departure fromRussia. See, e.4d.,

Galina v. INS, 213 F. 3d 955, 959 (7th Cir. 2000) (report did not state

t hat conditions hadinprovedin petitioner's country). Nor did he
of fer any evidence of threats to himor his fam |y since that tine.

See, e.q., Vallecillo-GCastillo v. INS, 121 F. 3d 1237, 1239-40 (9th G r.

1997) (petitioner gavetestinony of threatstofam |y after country
conditions allegedly inproved). Asillustrated above, Yatskinrelies
excl usi vely on his own "concl usory assertions of conti nui ng danger."

Aguil ar-Solis, 168 F. 3d at 572-73. Because of this, we hold that the

presunption of a well-founded fear of future persecution has been
effectively rebutted by t he uncont est ed evi dence of changed political
conditions in Russia.

It may be tenpting to sumarily disniss clains of political
per secution brought by anti-Comuni sts since the di smantling of the
Sovi et Union. That being said, this does not absol ve an i nm gration
judge's or the BIA s responsibility for offering precise, fact-specific
justifications for denyi ng such an asyl umapplication. Afailureto do
sow Il only result inunduly conplicatedrevi ewand needl ess remands

for further determ nations.
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Yat skin's previously granted petitionfor voluntary departure

isreinstated. See Alvarez-Flores v. INS, 909 F.2d 1, 8 (1st Cir.

1990). The 30-day vol untary departure period shall commence onthe
dat e of the i ssuance of this Court's final mandate. The deci sion of

the BIA is affirned.
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